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Opi ni on by Seeherman, Adm nistrative Trademark Judge:

Tel ect, Inc. has appealed fromthe final refusal of
the Trademark Exami ning Attorney to regi ster MEGAWAVE as a
trademark for “fiber optic cables; fiber optic termnation
cabinets; fiber optic cable franmeworks for housing fiber
optic term nation cabi nets; fiber optic term nal Dbl ocks;
fi ber optic connector cabinets, franes and bl ocks; fiber

optic patchcords; fiber optic junper cables; and nulti-
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fi ber optic cable connectors for cross-connecting fiber
optic tel ecommunications equi pnent.”?!

Regi stration has been refused pursuant to Section 2(d)
of the Trademark Act, 15 U S.C. 1052(d), on the ground that
applicant’s mark so resenbl es the mark MEGAWAVE CORPORATI ON
and design, as shown below, and with the word CORPORATI ON
di scl ai med, previously registered for *“custom manufacture
of antennas” in Class 40; “engineering, design, testing and
consultations in the field of el ectromagnetics, antennas
and radi o wave propagation” in C ass 42; and “conputer
software for analyzing el ectromagnetics rel ated probl ens;
and antennas” in Cass 92 as to be likely, if used on

applicant’s identified goods, to cause confusion or m stake

VAR
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CORPORATION

or to deceive.

The appeal has been fully briefed, but an oral hearing

was not requested.?

1 Application Serial No. 75/921,736, filed February 17, 2000,
and asserting a bona fide intention to use the mark in commerce.
2 Registration No. 2,099,890, issued Septenber 23, 1997.

®  Inits reply brief applicant nakes the statement that “It

seens that the predom nant references cited by the exam ner
relate to the fiber optic cable recitation nore than the other
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Qur determnation is based on an analysis of all of
t he probative facts in evidence that are relevant to the
factors set forth inlnre E. I. du Pont de Nenours & Co.,
476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any likelihood
of confusion analysis, two key considerations are the
simlarities between the marks and the simlarities between
t he goods. Federated Foods, Inc. v. Fort Howard Paper Co.,
544 F.2d 1098, 192 USPQ 24 (CCPA 1976).

W find that the marks are very simlar in appearance,
pronunci ati on and connotation. Applicant’s mark consi sts
of the term MEGAWAVE, while the cited mark is the identica

word, followed by the word CORPORATI ON, whi ch does not have

goods identified in this application. Applicant would be wlling
to exclude or delete the ‘fiber optic cable’ if deened necessary,
but based on the argunent and case | aw set forth above, thinks

t hat shoul d be unnecessary.” p. 3. W have given no
consideration to this comment. This nmention of a possibility
certainly does not anmount to a request for an anendnent to the
identification. |If applicant had wi shed to anend the
identification, the proper procedure would be to submt a request
for remand. Moreover, requests for remand are granted only upon
a showi ng of good cause, and the fact that applicant waited until
its reply brief even with its half-hearted suggesti on of anending
its identification would not constitute good cause, given that
the references cited by the Exam ning Attorney were submtted
during the course of exam nation, and before the notice of appea
was even fil ed.

It is also noted that, inits main brief, applicant states that

it “would be willing to specifically exclude antennas fromits
description of goods, if acceptable to the Board and/or
examner.” p. 5. Such a request is unacceptable for the reasons

st at ed above; noreover, because “antennas” are not part of
applicant’s identification of goods, such an anendnment woul d
serve no purpose.
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source-identifying significance, as indicated by the fact
that it has been disclained. Nor does the design el ement
in the registered mark serve to distinguish the marks. It
is anere swrl which mght be suggestive of an antenna or
merely an abstract design; in either case, it is the word
portion of the cited mark by which the registrant’s goods
and services will be referred to, and consequently, it is
the word portion which will be noted and renenbered. See
In re National Data Corp., 753 F.2d 1056, 224 USPQ 749, 751
(Fed. Cir. 1985) (there is nothing inproper in stating
that, for rational reasons, nore or |ess weight has been
given to a particular feature of a mark, provided the
ultimate conclusion rests on a consideration of the marks
intheir entireties); In re Appetito Provisions Co., 3
USP2d 1553 (TTAB 1987) (in evaluating the simlarities of
mar ks, a particular feature or portion of a mark can thus
be accorded greater weight if it would nmake an i npression
upon purchasers that woul d be renmenbered and relied upon to
identify the goods or services).

Turning next to a consideration of the goods and
services, we nust first conmment on what applicant’s goods
are. In the application as originally filed, applicant
identified its goods as “tel ecomruni cati ons equi pnent;

fiber optic cable term nation cabinets, franmes and bl ocks;
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and fiber optic cable connector cabinets, franes and
bl ocks; fiber optic pigtails; fiber optic patchcords and
junpers; and multi-fiber optic cable assenblies for cross-
connecting fiber optic conmunications equi pnent.” The
Exam ni ng Attorney objected to sone of the terns, such as
“equi prrent” and “assenblies,” in the origina
identification because they were indefinite, and found
other terms, such as “franmes and bl ocks,” to be
unacceptable. Applicant then anended its identification to
that listed in the first paragraph of this opinion, and
specifically deleted “tel econmuni cati ons equi pnent.” |t
shoul d be noted that, although applicant has, in arguing
agai nst any |ikelihood of confusion, described its goods as
being typically used by tel ephone service providers, there
is no such limtation in the identification

It is well-established that it is not necessary that
t he goods and/or services of the parties be simlar or
conpetitive, or even that they nove in the sane channel s of
trade to support a holding of likelihood of confusion. It
is sufficient that the respective goods and/or services of
the parties are related in sone manner, and/or that the
conditions and activities surrounding the marketing of the
goods and/or services are such that they would or could be

encountered by the sane persons under circunstances that
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coul d, because of the simlarity of the of the marks, give
rise to the mstaken belief that they originate fromthe
same producer. In re International Tel ephone & Tel egraph
Corp., 197 USPQ 910, 911 (TTAB 1978).

In this case the Exam ning Attorney has denonstrated
the requisite relationship through excerpts of articles
taken fromthe NEXI S data base. These excerpts show that
fiber optic cables are part of antenna systens, and that
fiber optic cables and antennas are used together in
comuni cati ons systens:

Andrew Corp’s InCell fiber-optic

di stributed antenna systemfor in-
bui l di ng wi rel ess comruni cati ons
extends radi o frequency coverage in
hard-to-penetrate indoor areas.

“d obal Tel ephony,” February 2001

BriteCell is a single or nulti-ban
fiber-optic distributed antenna system
“Airports,” Septenber 12, 2000

Signals are passed fromthe antenna to
the workstation via fiber-optic |inks.
“Journal of Electronic Defense,” August
1, 2000

Otel also makes a variety of products
for satellite comrunications such as a
fiber-optic antenna distribution system
for applications such as high-
definition tel evision and broadcast
centers.

“Weekly Corporate G owh Report,”
February 14, 2000

...trying to perfect a concept largely
articulated by British
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Tel econmuni cations P.L.C. small

wi rel ess communi cati ons devi ces- -
essentially antennas--attached to
fiber-optic lines every few hundred
feet.

“The New York Tinmes,” January 1, 2000

Connecting the wirel ess antennas wil |
be a wireline and fiber optic cable
net wor k owned by TEPSP.

“Newsbytes,” Septenber 13, 1999

By using a fiber optic distribution
systemto feed the antennas inside the
shopping mall, far higher densities of
cellul ar users can be supported. ... The
NTL installation consists of over six
mles of fiber-optic cabling,
connecting 36 antennas | ocated

t hroughout the shopping malls back to a
mul ti-user equi pment roomon the roof
of the buil ding.

“Newsbytes,” August 23, 1999

The wirel ess conpany’s antenna is
connected to an underground fiber-optic
trunk cabl e--the Internet backbone of
the country.

“ Al buquer que Tri bune,” Novenber 5, 1998

It beans voice and data at nore than 10
megabits per second to a hub antenna,
which feeds it into a fiber-optic

net wor k, bypassing the slower |ocal
phone |ines.

“USA Today,” June 3, 1998.

Applicant argues that the custoners for its fiber

optic products and the registrant’s antennas and ant enna

desi gn,

testing, etc. services are different because

applicant’s goods are “typically utilized by tel ephone

service providers who nerely pass voice and data
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transm ssions through their lines to their final
destination,” while “antennas, the custom manufacture of
antennas, and software for analyzing el ectromagnetics
related to antennas deal with the transm ssion through air
of RF [radio frequency] and other signals.” Applicant also
asserts that the market channels are different for consumer
antennas and industrial applications.

To the extent that applicant may be attenpting to
di stinguish its goods fromthe registrant’s goods and
services based on the specific types of goods and services
on which the respective marks are used, and the actual
custoners for those goods and services, such a distinction
is not permtted. The question of |ikelihood of confusion
nmust be determ ned on the basis of an analysis of the mark
as applied to the goods and/or services recited in
applicant’s application vis-a-vis the goods and/ or services
recited in the cited registration, rather than what the
evi dence shows the goods and/or services to be. See
Canadi an | nperial Bank of Commerce v. Wells Fargo Bank, NA
811 F.2d 1490, 1 USP@@d 1813 (Fed. Cir. 1987); Inre
Wl 1liam Hodges & Co. Inc., 190 USPQ 47 (TTAB 1976). As
identified, applicant’s fiber optic cables, fiber optic
term nati on cabinets, fiber optic term nal blocks, etc. are

not limted to use by tel ephone service providers, and
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coul d be used in the sanme systens which use applicant’s
antennas. Nor are the registrant’s antennas and rel ated
services limted to specific types of antennas or specific
consuners. In fact, although appli cant suggests that the
registrant’s antennas are for “the consuner antenna side,”
the registrant’s website material which was subm tted by
applicant indicates that its antennas are for use by the
mlitary and the autorobile industry.?

Applicant’s primary argunent is that the purchasers
for the applicant’s and registrant’s respective goods are
services are sophisticated. Applicant asserts that they
are “typically engineers with a particular need or
specification for an antenna or for teleconmunications
equi pment, such as fiberoptics.” W do not dispute that
the purchasers for applicant’s and the regi strant’s goods
and services woul d be know edgeabl e, sophisticated and
careful consuners. However, because of the close
rel ati onship between the goods and services, wth antennas
and fiber optic cables actually being used in the sane

system even sophisticated purchasers are likely to be

* Applicant refers inits brief to an attached Exhibit A
consisting of material fromthe registrant’s website. No such
exhibit was attached and, indeed, any evidence newy submtted
with the brief could not be considered. However, applicant did
tinmely submt such material with its response to the first Ofice
action, and it is to this material which we assune the brief
refers.
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confused by the use of the substantially sinmlar marks at
i ssue herein.

Finally, applicant contends that “the term MEGA and
WAVE, when considered in the field of antennas, are low in
the spectrum of distinctiveness and not entitled to broad
protection individually or in conmbination as applied to
antennas.” Brief, p. 5. Although MEGAWAVE has a certain
suggestive connotation, there is no evidence of third-party
usage or registration which would |l ead us to concl ude that
MEGAWAVE CORPORATI ON and design is a weak mark. It is
certainly strong enough to prevent the registration of the
substantially simlar mark MEGAWAVE for goods as related as
those in this case.

Decision: The refusal of registration is affirnmed.
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